BOARD OF TAX APPEALS
STATE OF LOUISIANA

SPIRIT AIRLINES, INC.,
Petitioner

VS. DOCKET NO. 11540D

KIMBERLY ROBINSON, SECRETARY,
DEPARTMENT OF REVENUE,
Respondent
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This matter came before the Board for hearing on the Peremptory Exceptions
of No Cause of Action and No Right of Action filed by Kimberly Robinson,
Secretary, Department of Revenue (the “Department”) on November 6, 2019, and
for rehearing on February 12, 2020, with Judge Tony Graphia (Ret.), Chairman,
presiding, and Board Members Cade R. Cole and Francis “Jay” Lobrano present.
Participating in the hearing were Jeffrey Mullins and Jeffrey Marks, representatives
for Spirit Airlines, Inc. (“Petitioner”), and Christopher Jones, attorney for the
Department. At the end of the hearing, the Board took the matter under advisement.
The Board now unanimously renders Judgment in accordance with the written

reasons attached herewith.

IT IS ORDERED, ADJUDGED AND DECREED that the Department’s
Peremptory Exception of No Cause of Action BE AND IS HEREBY SUSTAINED

and Count I of the Petition IS HEREBY DISMISSED.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Department’s Peremptory Exception of No Right of Action BE AND IS HEREBY

OVERRULED.

Judgment Rendered and Signed at Baton Rouge, Lousiana this Z day of

Judge Tony Graphia (Ret.), Chairman
Louisiana Boayd of Tax Appeals

July, 2020.






















under the statutory formula by operation of La. R.S. 47:305(E) and/or La. R.S.

47:1621, et. seq.

In Bannister Properties, Inc. v. State, the First Circuit stated that the existence
of a legal bar to relief does not eliminate that claimant’s right of action to bring a
refund overpayment claim. 2018-0030, p. 10-11 (La. App. 1 Cir. 11/2/18); 265 So.3d
778, 786-87, reh’g denied (Dec. 7, 2018), writ denied, 2019-0025 (La. 3/6/19); 266
S0.3d 902. The claimants in that case sought refunds of overpayments resulting from
the Department’s erroneous interpretation of law. The Court interpreted La. R.S.
47:1621(F) (Repealed by 2019 Act 367) to completely preclude the claimants from
the refunds they sought. In fact, the Court went on to grant summary judgment
against the claimants on that issue. Nevertheless, the Court still held that this was
not an appropriate basis for granting an exception of no right of action. An exception
of no right of action depends “solely on whether the taxpayers have a real and actual
interest in their Overpayment Refund Claims.” The exception does not depend on

the merits of a taxpayer’s claims.

In the Board’s view, the Department is calling the merits of Count II into
question. The parties are in dispute over what constitutes a properly-registered
dealer and whether LAC 61:1.4353 is a proper interpretation of the statute. On the
merits, Petitioner’s alleged failure to comply with the applicable rules and
regulations may very well bar to relief. However, this does not determine whether
Petitioner has an interest in its refund claim. Accordingly, the Board will overrule

the Department’s exception of no right of action.

Baton Rouge, Louisiana this i day of July, 2020.
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Judge Tony Graphia (Ret.), Chairman
Louisiana Boayd of Tax Appeals
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